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Joint Report 

by the Executive Board of 

euromicron Aktiengesellschaft 

communication & control technology 

and 

management of  

ELABO GmbH  

– ein Unternehmen der euromicron Gruppe 

in accordance with Section 295 in conjunction with Section 293a AktG (German Stock 

Corporation Law) on 

amendment of the profit and loss transfer agreement dated December 19, 2001 

between euromicron Aktiengesellschaft communication & control technology and  

ELABO GmbH – ein Unternehmen der euromicron Gruppe 

 

 

I. General 

euromicron Aktiengesellschaft communication & control technology (hereinafter 

referred to as “euromicron AG”) and Elabo GmbH – ein Unternehmen der euromicron 

Gruppe (hereinafter referred to as the “subsidiary”) concluded a profit and loss transfer 

agreement on December 19, 2001 (hereinafter referred to as the “profit and loss 

transfer agreement”). The Executive Board of euromicron AG and management of the 

subsidiary jointly submit the following report on the amendment of the profit and loss 

transfer agreement in accordance with Section 295 (1) in conjunction with Section 293a 

AktG (German Stock Corporation Law). 

 

II. Amendment of the profit and loss transfer agreement 

euromicron AG, represented by the Chairman of the Executive Board, Dr. Willibald 

Späth, and the Executive Board member Mr. Thomas Hoffmann, concluded an 

amendment agreement to the profit and loss transfer agreement (hereinafter referred to 

as the “amendment agreement”) with the subsidiary, represented by Mr. Thomas 

Hösle, the Managing Director authorized to represent it, on March 24, 2014. The 

amendment agreement is attached as an Annex to this report. 

 

The shareholder’s meeting of the subsidiary approved the conclusion of the 

amendment agreement beforehand on March 18, 2014.  

 

The amendment agreement shall only become effective with the approval of the 

General Meeting of euromicron AG. The Executive Board and Supervisory Board of 

euromicron AG shall therefore propose approving the amendment agreement to the 

Ordinary General Meeting of euromicron AG, which has been convened on May 14, 

2014.  

 

In accordance with Section 295 (1) in conjunction with Section 294 (2) AktG (German 
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Stock Corporation Law), amendment of the profit and loss transfer agreement shall not 

become effective until it has been entered in the commercial register at the place of the 

subsidiary’s registered offices.  

 

III. Parties to the amendment agreement 

 

1. euromicron AG 

euromicron AG, Frankfurt/Main, Germany, entered in the commercial register of 

Frankfurt/Main Local Court under HRB 45562, is a listed stock corporation and the 

ultimate parent company of the euromicron Group. euromicron AG’s fiscal year is the 

calendar year.  

 

According to its Articles of Association, the purpose of the company is the development 

and distribution of mechanical, electrical and electronic components and systems, 

including software and engineering services for them. The company can achieve this 

purpose itself or through subsidiaries and associated companies. 

 

The company can undertake all business transactions suited to promoting the purpose 

of the company. The company can also take a participating interest in other companies 

in Germany and abroad, acquire them, assume management of them, establish branch 

offices and conclude affiliation agreements with other companies. 

 

The members of the Executive Board of euromicron AG are Dr. Willibald Späth 

(Chairman) and Mr. Thomas Hoffmann. In accordance with Section 7 No. 2 of its 

Articles of Association, euromicron AG is legally represented by two members of the 

Executive Board or by one member of the Executive Board jointly with a holder of 

general commercial power of attorney. If there is only one member of the Executive 

Board, he/she shall represent the company on his/own her.  

 

2. The subsidiary 

 

The subsidiary has its registered offices in Crailsheim and is entered in the commercial 

register of Ulm Local Court under HRB 670665. The subsidiary’s fiscal year is the 

calendar year. 

 

The purpose of the subsidiary is the production and distribution of ELABO work place 

systems, measurement and testing technology as well as automated testing technology 

for professions related to electrical engineering and electrics.  

 

The sole shareholder of the subsidiary is euromicron AG, which has a direct 

participating interest of 100% in the subsidiary.  

 

The subsidiary’s nominal capital is €1,550,000.00 and is fully paid up.  

 

The Managing Director of the subsidiary is Mr. Thomas Hösle. If more than one 

Managing Director has been appointed, the subsidiary shall be represented jointly by 

two Managing Directors or by one Managing Director jointly with a holder of general 
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commercial power of attorney. The company shall be represented solely by one 

Managing Director if only one Managing Director has been appointed.  

 

IV. Legal and economic reasons for concluding the amendment agreement 

The amendment agreement modifies the existing profit and loss transfer agreement to 

reflect the current legal situation; formulations on the assumption of losses have been 

chosen so as to make changes to the text of the agreement superfluous even if there 

are changes to the law in future (dynamic reference) and also to take new tax 

requirements into account:  

 

The German Act on Modification and Simplification of Business Taxation and the Tax 

Law on Travel Expenses dated February 20, 2013, amended the requirements of 

Section 17 No. 2 KStG (German Corporation Tax Act). In order to establish an 

integrated inter-company relationship under German income tax law under a profit and 

loss transfer agreement, it is necessary pursuant to the change in the law for the profit 

and loss transfer agreement to contain an explicit dynamic reference to the provisions 

of Section 302 AktG (German Stock Corporation Law).  

 

The amendments do not have any economic or operational effects on the companies 

involved.  

 

The core of the parties’ main performance obligations (transfer of profits by the 

subsidiary and equalization of losses by euromicron AG) remains unchanged.  

 

The minimum term for tax purposes of the profit and loss transfer agreement in its non-

amended version has already expired. The minimum term for tax purposes is not to 

recommence anew as a result of the amendment agreement. The German Act on 

Modification and Simplification of Business Taxation and the Tax Law on Travel 

Expenses also stipulates that no new 5-year period begins if the dynamic reference 

has to be included. If even the minimum term for tax purposes would start to run anew, 

that would not entail any effects as regards the integrated inter-company relationship 

under tax law established by the profit and loss transfer agreement, because it can be 

assumed that the amended profit and loss transfer agreement will at most remain in 

effect for the duration of the newly commencing minimum term for tax purposes.  

 

V. Explanation of the amendment agreement to the profit and loss transfer 

 agreement 

The provisions of the amendment agreement are to be explained in the following. 

 

1. Assumption of losses 

Section 4 of the amended profit and loss transfer agreement contains the obligation on 

the part of euromicron AG, as the controlling company, to equalize any net loss for the 

year made by the subsidiary during the term of the agreement in accordance with the 

provisions of Section 302 AktG (German Stock Corporation Law). The reference is now 

a dynamic one: Reference is now made to “the applicable version” of the statutory 

provision referred to. The operation of Section 302 AktG (German Stock Corporation 
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Law) in its entirety and in its applicable version is required in accordance with Section 

17 (1) Sentence 2 No. 2 KStG (German Corporation Tax Act) for an integrated inter-

company relationship under tax law with a GmbH (German limited liability company). 

 
In accordance with Section 302 (1) AktG (German Stock Corporation Law), any net 

loss for the year otherwise made during the term of the agreement – i.e. without an 

equalization of losses – must be equalized, unless it is equalized by amounts allocated 

to the other revenue reserves during the term of the agreement being withdrawn from 

said reserves. In this regard, euromicron AG bears the economic risk of the subsidiary. 

This obligation to assume losses is a mandatory consequence of the profit and loss 

transfer agreement.  

  
Section 302 (3) AktG (German Stock Corporation Law) governs the possibility for the 

subsidiary to waive its claim to equalization of losses and settlements relating to this 

claim. The reference to Section 302 (3) AktG (German Stock Corporation Law) results 

in particular in the following in the present case: The subsidiary cannot waive the claim 

to equalization or reach a settlement on it until three years after the date on which entry 

of the agreement’s termination in the commercial register has been published in 

accordance with Section 10 HGB (German Commercial Code). This shall not apply if 

euromicron AG is insolvent and reaches a settlement with its creditors to avert 

insolvency proceedings or if the obligation to render compensation is regulated in an 

insolvency plan.  

 

In accordance with Section 302 (4) AktG (German Stock Corporation Law), the claim 

for equalization of losses becomes time-barred 10 years after the date on which entry 

of the agreement’s termination in the commercial register has been published in 

accordance with Section 10 HGB (German Commercial Code). 

 

The above changes in Section 4 of the profit and loss transfer agreement result in a 

standardization with regard to other profit and loss transfer agreements.  

 

2. Miscellaneous 

In addition, the recitals to the agreement have been amended for the purpose of 

clarification and adjusted to reflect the new business address of euromicron AG 

(Section 1 of the amendment agreement).  

 

Section 3 of the amendment agreement clarifies that the provisions of the profit and 

loss transfer agreement not amended by the amendment agreement remain 

unchanged.  

  

Section 4 of the amendment agreement clarifies that the provisions of the  clean 

version of the amended profit and loss transfer agreement attached to the amendment 

agreement is only for the purpose of clarity and does not contain any provision binding 

on the parties. 
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3.  Effectiveness 

 
Like the original profit and loss transfer agreement, amendment of it requires the 

approval of the General Meeting of euromicron AG and the shareholders’ meeting of 

the subsidiary, as well as entry of it in the subsidiary’s commercial register. In addition, 

the resolutions to approve the amendment by the General Meeting of euromicron AG 

and the shareholders’ meeting of the subsidiary must be certified by a notary. 

Amendment of the profit and loss transfer agreement only takes effect once these 

conditions have been met, which is scheduled for this year. 

 

VI. Assessments in accordance with Sections 304 and 305 AktG (German Stock 

Corporation Law)/Auditing of the amendment agreement to the profit and loss 

transfer agreement 

Because there are no outside shareholders, euromicron AG does not have to make 

any compensatory payment and cash compensation in accordance with Sections 304 

and 305 AktG (German Stock Corporation Law). Therefore the agreement does not 

include any regulations on compensatory payment and cash compensation for outside 

shareholders within the meaning of Sections 304 and 305 AktG (German Stock 

Corporation Law). 

Since euromicron AG directly holds all the shares in the subsidiary, no audit of the 

amendment agreement by a court-appointed expert auditor (contract auditor) is 

required in accordance with Section 295 (1) AktG in conjunction with Section 293b (1), 

2nd half of the sentence AktG (German Stock Corporation Law).  

 

Frankfurt/Main, March 24, 2014 

euromicron Aktiengesellschaft communication & control technology 

The Executive Board 

Dr. Willibald Späth    Thomas Hoffmann 

 

ELABO GmbH  

– ein Unternehmen der euromicron Gruppe, 

Management 

Thomas Hösle 

 
Annex: 
Copy of the amendment agreement (including the amended profit and loss transfer 

agreement)  
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Annex 

 

Amendment Agreement to the Profit and Loss Transfer Agreement 

 

between 

 

euromicron AG communication & control technology 

Zum Laurenburger Hof 76 

60594 Frankfurt/Main 

entered in the commercial register of  

Frankfurt/Main Local Court under HRB 45562 

 

- hereinafter referred to as the “controlling company” - 

 

and  

 

ELABO GmbH  

– ein Unternehmen der euromicron Gruppe 

Roßfelderstraße 56, 74564 Crailsheim 

entered in the commercial register of  

Ulm Local Court under HRB 670665 

 

- hereinafter referred to as the “controlled company” - 

 

 

Preamble 

 

On December 19, 2001, the parties concluded a profit and loss transfer agreement 

(hereinafter referred to as the “agreement”), which is attached as Annex 1 to this 

amendment agreement. At the time the agreement was concluded, the controlled company 

operated under the name “ELABO GmbH” and was entered in the commercial register of 

Crailsheim Local Court under HRB 665. The controlling company had its registered office at 

Kennedyallee 97 a, 60596 Frankfurt am Main. In the wake of changes to statutory 

requirements demanded of the profit and loss transfer agreement by the German Act on 

Modification and Simplification of Business Taxation and the Tax Law on Travel Expenses 

(BT Drs 17/10774), the parties hereby amend the agreement to adapt it to the new 

regulations.  

 

The parties wish to amend the agreement and therefore agree the following: 

 

 

1. Amendment of the agreement’s recitals 

 

The agreement’s recitals are amended by way of clarification and now read: 

 

“Profit and Loss Transfer Agreement  

 

between 
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euromicron AG communication & control technology 

Zum Laurenburger Hof 76 

60594 Frankfurt/Main 

entered in the commercial register of  

Frankfurt/Main Local Court under HRB 45562 

 

- hereinafter referred to as the “controlling company” - 

 

and  

 

ELABO GmbH  

– ein Unternehmen der euromicron Gruppe 

Roßfelderstraße 56, 74564 Crailsheim 

entered in the commercial register of  

Ulm Local Court under HRB 670665 

 

- hereinafter referred to as the “controlled company” - 

 

 

in the version of the amendment agreement dated March 24, 2014” 

 

 

2. Amendment of Section 4 of the agreement 

 

Section 4 of the agreement is amended as follows: 

 

“Section 4: Assumption of losses 

 

The controlling company undertakes toward the controlled company to assume the 

latter’s losses in accordance with the provisions of Section 302 AktG (German Stock 

Corporation Law) (in its entirety and in all its elements) in its applicable version (or 

provisions replacing it). 

 

 

3. Continued validity of the rest of the agreement 

 

The provisions of the rest of the agreement shall remain unchanged. 

 

 

4. Final version 

 

Annex 2 contains the agreement in the version as modified pursuant to this amendment 

agreement. This Annex 2 is only for the purpose of clarity and does not contain any 

provision binding on the parties. 
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Frankfurt/Main, March 24, 2014 

euromicron AG communication & control technology 

 

 

 

Dr. Willibald Späth     Thomas Hoffmann 

 

 

 

 

ELABO GmbH – ein Unternehmen der euromicron Gruppe 

 

 

Thomas Hösle  



 
 

Annex 1 

 

 



 
 

 

 

 



 
 

 

 

 



 
 

 

 

 



 
 

Annex 2  

 

 

Profit and Loss Transfer Agreement  

 

between 

 

euromicron AG communication & control technology 

Zum Laurenburger Hof 76 

60594 Frankfurt/Main 

entered in the commercial register of  

Frankfurt/Main Local Court under HRB 45562 

 

- hereinafter referred to as the “controlling company” - 

 

and  

 

ELABO GmbH  

– ein Unternehmen der euromicron Gruppe 

Roßfelderstraße 56, 74564 Crailsheim 

entered in the commercial register of  

Ulm Local Court under HRB 670665 

 

- hereinafter referred to as the “controlled company” - 

 

in the version of the amendment agreement dated March 24, 2014 

 

 

Section 1: Running of the controlled company  

 

1. The controlled company is integrated financially, economically and organizationally in 

the controlling company. The legal independence of both companies shall remain 

unaffected. 

 

2. The controlled company shall subordinate running of it to the controlling company. 

The controlling company shall accordingly be authorized to issue instructions to the 

management of the controlled company as to how the controlled company must be 

managed. Instructions shall be issued in writing. 

 

3. Management of the controlled company shall still be responsible for running the 

business of and representing the controlled company. 

 

 

Section 3: Transfer of profits 

 

1. The controlled company undertakes, for the first time for its fiscal year starting on 

January 1, 2001, to transfer to the controlling company its entire profit, as calculated 



 
 

in accordance with the relevant provisions under the German Commercial Code 

(HGB) and taking into account Subsection 2, minus any losses carried forward. The 

nominal capital of the controlled company must never be paid out in full or in part. 

 

2. The controlled company can, with the consent of the controlling company, allocate 

amounts from the net income for the year to free reserves insofar as this is permitted 

under commercial law and is economically justified on the basis of a reasonable 

commercial assessment (Section 14, Nr. 4 KStG (German Corporation Tax Act)). 

Amounts allocated to other revenue reserves during the term of this agreement shall 

be withdrawn at the request of the controlling company and used to equalize any net 

loss for the year or transferred as profits.  

Transfer of amounts from the reversal of reserves set up before this agreement 

commenced shall be excluded. 

 

 

Section 4: Assumption of losses  

 

The controlling company undertakes toward the controlled company to assume the latter’s 

losses in accordance with the provisions of Section 302 AktG (German Stock Corporation 

Law) (in its entirety and in all its elements) in its applicable version (or provisions replacing 

it). 

 

 

Section 5: Adoption of the annual financial statements 

 

1. The annual financial statements of the controlled company shall be prepared and 

adopted before the annual financial statements of the controlling company. 

 

2. If the fiscal year of the controlled company is the same as the fiscal year of the 

controlling company, the profit or loss of the controlled company must be included in 

the annual financial statements of the controlling company for the same fiscal year. 

 

 

Section 6: Right to information 

 

The controlling company shall have an unrestricted right of verification and right to obtain 

information in all matters of the controlled company. It shall be authorized to inspect the 

books and documents of the controlled company at any time. 

 

 

Section 7: Term and termination of the agreement 

 

1. This agreement shall apply for the first time to the fiscal year of the controlled 

company that ends on December 31, 2001, and shall run for a fixed term of five years 

until December 31, 2005. After that it shall be extended by a further year from time to 

time. 

 



 
 

2. This agreement shall be concluded subject to the approval of the shareholders’ 

meeting of the controlling company and of the controlled company. Its existence shall 

be entered in the commercial register of the controlled company. 

 

3. This agreement is concluded for an indefinite period of time and can be terminated by 

either with period of notice of 6 months to the end of a fiscal year of the controlled 

company, but no earlier than effective December 31, 2005, if a fiscal year of the 

controlled company ends on that date. 

 

4. The right to terminate the agreement prematurely for an important reason shall 

remain unaffected. An important reason shall be in particular circumstances than are 

recognized as such by the German fiscal authorities (A 55 Paragraph 7 of the KStR 

1995 (Corporation Tax Guidelines) and Section 14 No. 3 Sentence 3 KStG (German 

Corporation Tax Act)). If part of the contribution of the consolidated interest is 

disposed of, the agreement can be terminated effective the date of transfer. 

 

5. Notice of termination shall not be valid unless given in writing. 

 

6. When the agreement ends, the controlling company is obliged to provide security for 

the creditors of the controlled company in analogous application of Section 303 AktG 

(German Stock Corporation Law). 

 

 

Section 8: Final provisions 

 

1. Section 14 and Section 17 KStG (German Corporation Tax Act) is referred to as 

regards the interpretation of individual provisions of this agreement. 

 

2. Any amendments to or modifications of this agreement shall only be valid when given 

in writing. This shall also apply to any waiver of the above requirement for written 

form. 

 

3. If individual provisions of this agreement are or become invalid or unworkable, this 

shall not affect the remaining provisions of the agreement. In place of the invalid or 

unworkable provision, an arrangement which corresponds as closely as possible to 

the economic purpose of the invalid or unworkable provision in a legally permissible 

manner shall be deemed as agreed. The same shall apply if there are gaps in this 

agreement. 

 

4. The place of performance for both parties is the place of the registered offices of the 

controlling company. 

 

Dated December 19, 2001, signatures 

 

 
 
 


